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- COMMONWEALTH OF MASSACHUSETTS
LABOR RELATIONS COMMISSION

GILOUCESTER POLICE g
PATROLMENS’ ASSOCIATION, )
Charging Party )
' ) Case No. MUP 06-4742

and )
CITY OF GLOUCESTER ;

Respondent )
)

RESPONSE OF CITY OF GLOUCESTER. RESPONDENT
TO CHARGING PARTY’S WRITTEN SUBMISSION

.. INTRODUCTION

This charge incorrectly claims fhiat the Respondent altered a long standing past
practice by deviating from the* ‘normal” overtime hiring list to “staff” an area known as
Artspace. There was no alteration of a long standing past practice relating to the
“normal” detail list. The events underlying this charge involve the proper exercise of the
police chief’s managerial right to assign sﬁecialized officers to surveillance of the youth
music performance facility known as Artspace. |

Officers assigned to surveillance of Artspace on weekend ni ghts in February,
2006 were specifically directed to investigate illegal drug use and/or sales and dlegal

underage drinking said to be occurring in the vicinity of Axtspace.

1.  STATEMENT OF FACTS
1. Respondent agrees the GPPA represents Gloucester police officers.

2. ‘Respondent agrees that the GPPA. and the Respondent are parties to a
. collective bargaining agreement now in effect.
3. Respondent agrecs that the Agreement containg Aft XXIV which deals
- with “details” or extra work. '
. 4. Rcspondent agrees that on or about February 21, 2006, the GPPA ﬁled a

grievance which i1s Exhibit B to their subniis,sion. The Respondent also acknowledges
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that the so-called *"A”™ and “D” lists for extra work include both some detectives and all
. other patrolmen.
5. ' The Respondent denies that the referenced 1999 grievance concerning
details or detectives assigned to actor, George Clobncy, has any relevance to this matter.
‘The 1999 grievance concerns only “special security requests from outside vendors”. The - |
assignments at issue here relate to undercover work in an area suspected of high levels of
illegal drug use and/or sales and illegal underage drinking. |
6. Respondent agrees that the Union filed a February 21, 2006 grievance
concerning assignments for the Artspace investigation and that on or about February 22,
2006 Union Vice President Officer Mackey met with Lt. Joseph Aiello to discuss the
- grievance. |
7. Respondent dlsagrees that the result of this meeting was to hmxt the
Artspace agsignments to detectives only. Rather, (See: Aiello Affidavit) in this meeting,
Officer Mackey advised Lt. Aiello that he did not see a problem with the Artspace
assignments being Inmited to detectives.
8 Respondent agrees that Lt. Aiello responded iﬁ writing to the Februafy 21,
2006 grievance filed by Union President Foéte. '

L - ARGUMENT |

The Respondent did not unilaterally change the distribution of extra work
(details), therefore, there was no C. 150E, sec. 10(a)(5) violation. The Respondént did
exercise its management rights to irﬁtially increase the number of detectives assigned on
weekend nights in February, 2006 to investigate illegal drug use and/or sales and
underage drinking at the youth music pe.rfomnank;e facility known as Artspace. |

| The Respondent did not retaliate ’against the GPPA after the {iling of the February

21,2006 grievance. In fact, Lt. Ajello (See: Aiello Affidavit) states that Officer Mackey,
in his role of Union officer, said he saw no problem with the assignment of detectives.

There was no retaliation or as the hyperbole of the Union argument states, an
event which stands out in the “contemporary annals of public sector jurisprudence” as an

“overt display of unvarnished union amimus.”
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The Union bas not met the standard applied by the Commission to show a
violation of Sec. 10(2)(3) of Ch. 150E. There is no prima facie case made out here
because the Union starts from the incorrect premise that the assignments to Investigate
the criminal activity of drug use and underage drinking was an ordinary overtime
assignment. It was not and the submission of the Union shows or does nothing to counter
the fundamental point that this particular situation was, therefore, not a proper ,éubj ect of
a grievance. (See: Aiello Affidavit).

Nothing in either the Foote Affidavit or the Mackey Affidavit deals with the fact
that the assignment was not mere extra work but was a concerted effort to investigate
criminal activity. Nevertheless, assuming arguendo that the grievance was a proper one,

_the claim of retaliation rests merely on the unsubstantiated conclusions of Officer Foote
' (Fopte Affidavit, parg. 14) that “it was obvious to me” that the increased assignments of

. detectives was in retaliation. Clearly, such unsubstantiated assertions do not prove

rctaliation. } :
WHEREFORE, the Respondent requests that the Commission find that:
1. The charge of unilaterally changing a bargainable matter such as extra

work has not been proven here where the work involved was a concerted investigation of
criminal activity;

2. ‘There was therefore no valid grievance as this matter represents the
exercise of managerial rights; and

3. There was no retaliation (by assigning more detectives) as the matter was

“not grievable and even if it was, the Union has not demonstrated that retaliation occurred.
The Commission should, therefore, dismiss the charges.
Respectfully submitted,

City of Gloucester,
By its attorney,

A S
Linda T. Lowe, BBO #554321
General Counsel
City of Gloucester, Law Department
9 Dale Avenue
Gloucester, MA 01930
Dated: November 14, 2000 (978) 281-9727
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CERTIFICATE OF SERVICE

I hereby certify that on November 14, 2006, I caused a copy of the foregoing
. document to be sent by first class mail to Alan Shapiro, Esq., Sandulli, Grace PC, One

State Street, Boston, MA. 02109, / m
| s £ e

Linda T. Lowe, General Counsel
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COMMONWEALTH OF MASSACHUSETTS
LABOR RELATIONS COMMISSION

) | )
GLOUCESTER POLICE - )
PATROLMENS’ ASSOCIATION, )
Charging Party )
) Case No. MUP 06-4742
and ) : ~
)
CITY OF GLOUCESTER )
Respondent )
: )
AFFIDAVIT OF LT. JOSEPH AIELLO.
1. My name is Joseph Aiello and I am currently employed as a Police Llcutenant on
' the City of Gloucester Police Depa:mnent
2. I have worked as a City of Gloucester police officer for 30 years and have been a
lieutenant since 1998. ,

3. Among my duries as lieutenant are to mariage day to day administrative issues
within the department which includes assisting the Chief in handling 1ssues
presented to the Chief by officers before and after these issues become
grievances.

4, In February, 2006 in the course of my administrative duties, I.assisted the police
chief in handling a grievance dated February 21, 2006 made by Officer John
(Jack) Foote, Jr. on behalf of the Gloucéster Patrolmens’ Association.

5. Officer Foote alleged that assignments for the evenings of Friday, February, 10
Friday, February 17 and Saturday, February 18, 2006 to monitor a youth music
performance facility known as Artspace located on Maplewood Avenue in
Gloucester immediately adjoinng a McDonald’s fast food restaurant violated the

. contract (Art. 24).
6. The Foote grievance allegés that all persons assigned to work these nights

monitoring this location should have been officers chosen from the “extra detail

“book” and that none of them should have been detectives.
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In this grievance, the Union argues that such assignments are governed by the

- Union contract Sec./Article XXIV “Extra Work and Extra Watches” (copy of

contract attached to Charging Patty’s Submission)..

The Foote affidavit alleges the Artspace details/assignments were not made
randomly from the detail list to both plainclothes officers and detectives.
Ass1gnments are ordinarily made from both an A list and a D list.

The Foote affidavit alleges that the Artspace assignments were to “monitor and
stfictly enforce all laws”. The affidavit further alleges “no special skills or
expertise were required.” What the affidavit convéniently omits is the primary
purpose of the assignment which was to investigatc illcgal and primarily underage
drinking and illegal dfug use and/or sales. This type of sutveillance of critinal
activity does indeed qualify as requiring investigative detective skills. Inmy 30

years in the department, surveillance has ordinarily been done by detectives.

At no time did T retaliate against the GPPA as a union or against Officer Foote as

a union officer or member.

My written response to the grievance did include a remark concerning Officer

Foote and I acknowledge that my remark was inappropriate for which I apologlze‘
[ deny, however, that the remark showed retaliation by me.

Assignments of officers to investigate/prevent crimes is a management function of
the Chief and cannot be driven by detail lists. I, therefore, do not believe the issue
is one which can be grieved. Wﬁcn Artspace’s assignrﬁsnts were switched to be

all detectives, it was done to assure that proper surveillance of iliegal activity was

" being carried out at all pertinent times. _
‘The Mackey affidavit neglects to mention that Officer Mackey spoke as a union
" official with me on or about February, 12()06, about Artspace and indicated that he

did not believe there was a problem with the use of only detectives.

The above statements are true based on my own personal knowledge and belief

Lt J os@/kyéllo - (Date)
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